DEALING WITH AIDS IN THE WORKPLACE

PROTECTION FOR PEOPLE INFECTED WITH AIDS

(Second article in a series of three)

In Hoffman v South African Airways (2000) ILJ 2357 (CC) at paragraph 28 it is stated:  “People who are living with HIV constitute a minority.  Society has responded to their plight with intense prejudice … they have been subjected to systemic disadvantage and discrimination.  People who are living with HIV/AIDS are one of the most vulnerable groups in our society.  In view of the prevailing prejudice against HIV-positive people, any discrimination against them can, to my mind, be interpreted as a fresh instance of stigmatization and I consider this to be an assault on their dignity.  The impact of discrimination on HIV-positive people is devastating.  It is even more so when it occurs in the context of employment.  It denies them the right to earn a living.  For this reason, they enjoy special protection in our law.”

According to this judgement commercial considerations and the deemed preferences of clients cannot justify discrimination against people with HIV.  Our courts will today still have this stance towards all employers.  The stigma and discrimination encountered by people infected by HIV/AIDS cannot be overemphasised.

Section 14 of the 1996 Constitution guarantees individuals the right to privacy.  This constitutional right includes the right not to be under any obligation to disclose one’s HIV status and is an probation on others disclosing a person’s, and for that matter an employee’s, HIV status.

The Employment Equity Act 55 of 1998 (the EEA) was enacted in accordance with sub-section 9(4) of the 1996 Constitution – national legislation enacted to prevent or prohibit unfair discrimination.  Sub-section 2(a) of the EEA state as one of the act’s purposes the promotion of equal opportunity and fair treatment in employment through the elimination of unfair discrimination.

Section 6 of the EEA is similar to section 9 of the 1996 Constitution.  The text of section 6 differs in that no person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including HIV status.  According to sub-section 7(2) of the EEA workplace HIV/AIDS testing may only be undertaken if the Labour Court found such testing justifiable.  It is in the Labour Court’s powers (sub-section 50(4)) to make any order that it considers appropriate in the circumstances.

The Code of Good Practice on Key Aspects of HIV/AIDS and Employment (the Code) has, as one of its primary objectives, to set out guidelines for employers and trade unions to ensure individuals with HIV infection are not unfairly discriminated against in the workplace.  This Code at items 5.3.10 and 7.2.1 refers to the constitutional right of all persons with HIV or AIDS to privacy, including privacy concerning their HIV or AIDS status.  Accordingly there is no general legal duty on an employee to disclose his or her HIV status to their employer or to other employees.

It is stated in item 7.2.2 of the Code that where an employee chooses to voluntarily discloses his or her HIV status to the employer or to other employees, this information may not be disclosed to others without the employee’s express written consent.  Where written consent is not possible, steps must be taken to confirm that the employee wishes to disclose his or her status.

The reason for all the secrecy about AIDS is to eliminate the chances of employers discriminating against employees with AIDS.  If employees are not able to distinguish between those with and those without AIDS they would not be able to discriminate against those with AIDS.  This entails that employees with AIDS cannot claim preferential treatment when they are no longer able to work or to conform to their contractual obligations towards the employer.

These principles reflected in item 11 of the Code are that employees with HIV/AIDS may not be dismissed solely on the basis of their HIV/AIDS status, where an employee has become too ill to perform their current work acceptable guidelines regarding dismissal for incapacity must be adhered to before terminating an employee’s services and the employer must ensure that the employee’s right to confidentiality regarding his or her HIV status is maintained during any incapacity proceedings.

An employee with HIV/AIDS may not be dismissed simply because he or she is HIV positive or has AIDS (section 187(1)(f) of the LRA and Hoffman v SAA).  However, where there are valid reasons related to their capacity to continue working and fair procedures have been followed, their services may be terminated.  If and when employees are to be dismissed because they are not capable to continue work for whatever reason, including AIDS, the principles of section 187(1)(f) of the Labour Relations Act 66 of 1995 must be followed.

In determining the difference between unfair and fair dismissals competent labour law consultants will be able to make a valuable contribution.
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