DEALING WITH AIDS IN THE WORKPLACE

DEALING WITH AIDS INCAPACITY

(Third article in a series of three)

It is internationally recognised that an employee may be dismissed for incapacity.  Incapacity as reason for dismissal is recognised by the LRA as one of the three grounds on which a termination of employment might be legitimate (section 188(1)(a)(i)).  In referring to incapacity in section 188 the LRA does not distinguish between poor work performance on the one hand and ill health or injury on the other side.

In respect of ill health or injury, for whatever reason, the employee is entitled, within certain requirements, to the sick leave as per section 22 and 23 of the BCEA or such sick leave as per collective agreement if the collective agreement’s condition is more favourable.

Strydom et al (2001:107) in Essential Social Security Law states: “An employer is not obliged to retain an employee for an indefinite period if the employee is unable to work on account of the employee’s illness or injury.  Although an employee is entitled to job security and sick pay in the case of illness or injury in terms of the Basic Conditions of Employment Act 75 of 1997 (BCEA) or a collective agreement, there may come a time when the employer is entitled to terminate the contract of employment unilaterally.   What is required is a fair process and substantially sufficient reason not to keep the employee in employment.”

It is required of the employer to investigate and evaluate the incapacity of the employee.  The following has to be determined:

· Whether or not the employee is capable of performing the work;

· The extent to which the employee is able to perform the work;

· Whether the incapacity is temporary or permanent;

· If temporary the extent of the incapacity;

· The nature of the job and if it can be adapted to accommodate the employee;

· The period of absence;

· The seriousness of the incapacity;

· The availability of any suitable alternative work; and

· If the employee will be absent for a period that is unreasonably long in the circumstances the employer should investigate all possible alternatives short of dismissal.

The employee (and his / her representative) must be allowed to participate and state his case in response.

As long as the employer follows due process and is able to prove fair reason that it cannot reasonably be expected of the employer to retain the employee in his service it is legal and fair to terminate the employee’s services.  This situation must be distinguished from dismissing an employee or discriminating against an employee because of his or her HIV- or AIDS status.  Last mentioned is an unfair labour practice.

The circumstances, in which it cannot reasonably be expected of an employer to retain the employee in service, must be determined taking into account the sector, the type of work, the practice in the industry, the factors mentioned above and all other relevant factors.  The evaluation should be done objectively.  Competent labour law consultants will be able to make a valuable contribution in this regard.
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